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FINAL
REMAND DETERMINATION
USEC Inc. and United Sates Enrichment Corporation v. United Sates
Court Nos. 02-00112, 02-00113, 02-00114 and Consol. Court Nos. 02-00219,
02-0000221, 02-00227, 02-00229, and 02-00233
Slip Op. 03-34, (March 25, 2003)

SUMMARY

This remand determination, submitted in accordance with the order of the U.S. Court of
Internationa Trade on March 25, 2003 (Sip Op. 03-34), involves challengesto theinitiations and fina
affirmative determinations by the U.S. Department of Commerce (the Department) in the antidumping
and countervailing duty investigations on low enriched uranium from France, Germany, the United
Kingdom, and the Netherlands. Notice of Initiation of Antidumping Duty Investigations: Low
Enriched Uranium From France, Germany, the Netherlands, and the United Kingdom, 66 FR
1080 (Jan. 5, 2001); Notice of Initiation of Countervailing Duty Investigations: Low Enriched
Uranium From France, Germany, the Netherlands, and the United Kingdom, 66 FR 1085 (Jan.
5, 2001); Notice of Final Determination of Sales at Less Than Fair Value: Low Enriched

Uranium From France, 66 FR 65877 (Dec. 21, 2001) (“ Final French AD Determination” );

Notice of Final Affirmative Countervailing Duty Determination: Low Enriched Uranium From
France, 66 FR 65901 (Dec. 21, 2001); and Notice of Final Affirmative Countervailing Duty
Determinations. Low Enriched Uranium from Germany, the Netherlands, and the United
Kingdom, 66 FR 65903 (Dec. 21, 2001).

The chdlenges pertain to the Department’ s interpretation and gpplication of its “tolling or
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subcontractor” regulation, 19 C.F.R. § 351.401(h), for purposes of determining industry support; for
selecting the exporters or producers for purposes of establishing export and/or constructed export
price, and norma vaue; and for purposes of determining whether the government of France has
purchased goods, as compared to services, for more than adequate remuneration.
BACKGROUND

On December 21, 2001, the Department published notices of find affirmative determinationsin
the antidumping duty investigation on low enriched uranium from France, and in the countervailing duty
investigations on low enriched uranium from France, Germany, the Netherlands, and the United

Kingdom. Final French AD Determination, 66 FR 65877 (Dec. 21, 2001); and Notice of Final

Affirmative Countervailing Duty Determination: Low Enriched Uranium From France, 66 FR
65901 (Dec. 21, 2001); and Notice of Final Affirmative Countervailing Duty Deter minations:
Low Enriched Uranium from Germany, the Netherlands, and the United Kingdom, 66 FR 65903
(Dec. 21, 2001).

On March 25, 2003, the U.S. Court of Internationa Trade (the Court) issued an opinion in the
above cases, remanding the above issues to the Department for further explanation and consideration of

its determinations. USEC Inc. and United States Enrichment Corp. v. United Sates, Slip Op. 03-

34, (Mar. 25, 2003). The Court’s opinion on each of the issuesis summarized in the particular sections
of this redetermination.
On June 6, 2003, the Department issued a draft remand redetermination in the above cases.

Comments pertaining to the Department’ s draft redetermination were filed on June 13, 2003, by
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Urenco and Eurodif in a combined submission; USEC; PACE, on behdf of the domestic workers, and
the Ad Hoc Utilities Group (AHUG) on behdf of U.S. utility companies.
A. INDUSTRY SUPPORT

a The Department’ s Decision to I nitiate the AD and CVD Investigations on LEU

In making its decison to initiate the investigations on low enriched uranium, the Department was
required to determine whether the petitions were “filed by or on behaf of theindustry.”* To do o, the
datute directs the Department to determine whether there is sufficient support for the petition by “the
domestic producers or workers’ who are eigible to file a petition. To determine whether a company
qudifies as a" domegtic producer,” the Department “examines production operations to determine

whether a company qualifies as a producer of the domestic like product.” Deter mination of Industry

Support for the Antidumping and Countervailing Petitions on Low Enriched Uranium from

France, Germany, the Netherlands, and the United Kingdom (Dec. 27, 2000) (* LEU Industry

Support Mem.”), a 8. The Department stated that “[a]t aminimum, afinding that acompany isa
producer of the domestic like product requires that a company perform some important or substantial
manufacturing operdtion.” 1d. a 7. To determine whether acompany may be a member of the
domestic industry, the Department adopted the same test the U.S. Internationa Trade Commission
(ITC) employs to determine the gppropriate domestic industry for purposes of itsinjury investigation,

andysis and determination. To make its determination, the ITC examines acompany’s “production

1 Under the countervailing duty law, section 702(c)(4) of the Tariff Act of 1930 (“the Act”);
and for the antidumping duty law, section 732(c)(4) of the Act.

3
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related activities in the United States.” The Department noted that the ITC' s six-factor test “focuses
upon the ‘overdl nature’ of the production related activities in the United States, to determine whether
production operations are sufficient for acompany to be considered a member of the domestic

indudry.” Idat 8. See, e.q., Certain Cut-to-Length Steel Plate from France, India, Indonesia,

Italy, Japan, and Korea, Inv. Nos. 701-TA-387-391 and 731-TA-816-821 (Final), USITC Pub.

3273 a 8-9 (Jan. 2000). The Department stated that “[t|he Commission typically considers six factors:
(1) the extent and source of afirm’s capitd investment; (2) the technical expertiseinvolvedin U.S.
production activity; (3) the value added to the product in the United States, (4) employment levels, (5)
the quantities and types of parts sourced in the United States; and (6) any other costs and activitiesin

the United States leading to production of the like product.” LEU Industry Support Mem., at 8.

In applying the test, the Department found USEC to be the sole producer of the domestic like
product based upon its andysis of USEC’s manufacturing operations. 1d. at 5.
The Department found that “USEC performs dl of the processes necessary for enriching converted
uranium.” 1d. at 8. The Department concluded that:

Inlight of the fact that USEC isthe only entity in the United States that
enriches converted uranium to produce LEU; is the only entity with the
technology and technica expertise to produce LEU; that enrichment is
anecessary and mgor manufacturing operation in the production of
LEU; and that the product output from USEC' s enrichment facilities
condtitutes the domestic like product, we find that USEC is the only
producer of LEU in the United States.
Id. at 5.

In reaching this conclusion, the Department dso determined that the agency’ s regulation on the
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treatment of subcontractors and “tolling,” 19 C.F.R. § 351.401(h), was not applicable for purposes of
making industry support determinations?> The Department reasoned as follows:

Firgt, we do not interpret section 351.401(h) of the Department’s
regulations (i.e., the “tolling regulation”) to be gpplicable to our
determinations on industry support. Instead, consstent with the
language of the regulation, we find that section 351.401, including
subsection (h) on tolling, was intended to “establish certain generd rules
that apply to the caculation of export price, constructed export price
and normad vaue,” and not for purposes of determining industry
support. Our interpretation that the tolling regulation is intended for
purposes of cdculating antidumping margins is further supported by the
absence of any pardld provison on talling in the CVD regulations.

The Department also examined the purpose of the provisons in which the term “producer” gppeared,
and =t forth its rationale for not gpplying the tolling regulation in itsindustry support andyss, sating as

follows

2 SUBPART D - CALCULATION OF EXPORT PRICE,
CONSTRUCTED EXPORT PRICE, FAIR VALUE AND NORMAL
VALUE

§351.401 In General

(@ Introduction. In generd terms, an antidumping andyssinvolves a comparison of export
price or congtructed export price in the United States with norma vaue in the foreign market.
This section establishes certain generd rulesthat gpply to the caculation of export price,
congtructed export price and norma vaue. (See section 772, section 773, and section 773A
of the Act.)

(h) Treatment of subcontractors (“ tolling” operations). The Secretary will not consider a
toller or subcontractor to be a manufacturer or producer where the toller or subcontractor does
not acquire ownership, and does not control the relevant sae, of the subject merchandise or
foreign like product.

19 C.F.R. § 351.401 (2000).
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In practice, moreover, the Department has never applied, nor relied
upon, section 351.401(h) to determine industry support, with good
reason. The purpose of the tolling regulation isto identify the party
respongble for setting the price of subject merchandise sold in the
United States. Under section 351.401(h), therefore, the Department
focuses on which party controls the relevant sde of the subject
merchandise or foreign like product. By contrast, to determine industry
support, the Department seeks to identify the entity or entities (or
workers) that are engaged in the production or manufacture of the
identical merchandise st forth in the petition. Thus, identifying the
sdler for purposes of respondent selection and identifying the domestic
producers for purposes of industry support are separate questions that
require different examinations for different purposes.

Id. at 7.

b. The Court’s Remand on the Department’ s Industry Support Deter mination

The Court has now remanded this issue to the Department for further examination and

explanation, as appropriate. USEC Inc. and United States Enrichment Corp. v. United States,

Slip Op. 03-34, (Mar. 25, 2003) (USEC). Initsremand decision, the Court stated that “Commerce's
decison not to apply the talling regulation to determine who is the producer in connection with its
industry support determination is based on the agency’ s assessment of the purpose and context of the
regulation.” USEC, at 38. The Court acknowledged that “the purpose of the tolling regulation is
accurate calculation of export or constructed export price, and that the regulation does not arisein
connection with the industry support determination.” 1d. The Court noted, however, that “it is unclear
from Commerce s explanation why the definition of ‘producer,” aterm thet is not statutorily defined,
should differ between one subsection of the statute and another.” Id.

In addition, the Court noted the potentia incongruity that “ Commerce may determine that the
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utility companies are not producers of LEU for the purpose of the industry support determination, but
subsequently may determine, as aresult of goplying the tolling regulation, that the same companies are
producers for the purpose of determining export price or constructed export price.” 1d. at 39. Citing

the principle enumerated in SKE USA Inc. v. United Sates, 263 F.3d 1369, 1382 (Fed. Cir. 2001)

(SKE_USA), the Court gated that “[w]here aterm gppears in multiple subsections within a statute, we
‘presume that Congress intended that the term have the same meaning in each of the pertinent sections
or subsections of the Satute, and we presume that Congress intended that Commerce, in defining the
term, would define it conagtently.’” Id. at 39, quoting SKF USA at 1382. The Court stated that
“Commerce is permitted to gpply different definitions of such astatutory term only if it provides ‘an
explanation sufficient to rebut this presumption.”” Id., quoting SKE USA at 1382. The Court then
stated that:

as the Court is remanding the Department’ s determination for reconsideration of its

decison not to gpply the talling regulation, Commerce aso will have the opportunity to

recongder the effect of the tolling regulation on its industry support determination. If

Commerce finds that the tolling regulation applies here, the agency must consider

whether those entities determined to be ‘ producers under the tolling regulation are dso

‘producers for purposes of the industry support determination. Should Commerce

determine that thisis not the case, and that, in effect, a different definition of * producer’

appliesin the indusiry support context than in the context of the export price caculation,
the agency is directed to articulate an appropriate basis for such a conclusion.

Id. at 40.

C. Analysis and Discussion of the Industry Support Deter mination

In accordance with the Court’ s direction, the Department has reconsidered its interpretation of

itstolling regulation in the industry support context. In this case, we note thet in the origina LEU
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investigations the Department uniformly determined uranium enrichers to be the producers of LEU, both
for purposes of industry support and for establishing U.S. price and normad vaue (NV). Becausethe
Court has recognized the potentia for reaching incongruous results (i.e., finding enrichersto be
domestic producers for purposes of industry support, while finding that utility companies may, under the
tolling regulation, be considered foreign producers for purposes of establishing U.S. price and NV), the
Department will explain its andyss further with respect to the different definitions of the term
“producer” used in these contexts.  Based upon our examination and interpretation of the statutory
provisions governing industry support and U.S. price and NV, together with the rlevant legidative
higtory, wefind that different legidative purposes behind these statutory provisions warrant the use of
different definitions of the term “producer” in order to fulfill the intent of Congress, aswe will explain.
1. The Satutory Definitions

In determining whether to initiate AD and CVD invedtigations, the statute directs the agency to
examine whether the petition has been “filed by or on behdf of theindustry” under sections 702(c)(4)
of the Act for countervailing duties; and section 732(c)(4) of the Act for antidumping duties® Section
771(4)(A) of the Act defines the industry as “the producers as awhole of a domestic like product, or
those producers whose collective output of a domestic like product congtitutes a mgjor proportion of

the total domestic production of the product.”® Thus, to determine whether there is adeguate industry

3 19 U.S.C.88 1671 and 1673a(C)(4)(A). For convenience, hereinafter we will refer to the
datutory provisons under the antidumping law. Pardle provisions, however, in the countervailing duty
law aso apply.

4 19 U.S.C. § 1677(4)(A).
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support for a petition, the Department must first identify the domestic like product. Once the product is
identified, the agency examines the industry’ s production for purposes of determining whether the
petition isfiled by or on behdf of theindustry. Specificaly, section 732(c)(4) of the Act Sates that
“the adminigtering authority shdl determine that the petition has been filed by or on behdf of the
indugtry,” if two conditions are established:

(i) the domestic producers or workers who support the petition account

for at least 25 percent of the total production of the domestic like

product, and

(i) the domestic producers or workers who support the petition

account for more than 50 percent of the production of the domestic like

product produced by the portion of the industry expressing support for

or opposition to the petition.
19 U.S.C. 81673a(c)(4)(A). The Satute dso defines the term “domestic producers or workers’ for
purposes of industry support determination, stating that “[f]or purposes of this subsection, the term
‘domestic producers or workers means those interested parties who are digible to file a petition under
subsection (b)(1) of thissection.”  In turn, subsection (b)(1) states that an antidumping proceeding
shall be initiated whenever an interested party described in subparagraph (C), (D), (E), (F), or (G) of
section 1677(9) of thistitle filesapetition . . .”.%  The statute enumerates those parties that may file a

petition, specificaly liging “amanufacturer, producer, or wholesder in the United States of a domestic

like product” under subsection (C), and “acertified union or recognized union or group of workers

5 19 U.S.C. § 1673a(c)(5).

6 19 U.S.C. § 1673a(b)(1).
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which is representative of an industry engaged in the manufacture, production, or wholesalein the
United States of a domestic like product” under subsection (D).’

By contrag, the statutory provisions governing the determination of export price (EP),
constructed export price (CEP) and norma vaue (NV), refer to “the producer or exporter” of the
subject merchandise® Section 772(a) of the Act, for example, states that “[t]he term ‘export price
means the price at which the subject merchandise isfirst sold (or agreed to be sold) before the date of
importation by the producer or exporter of the subject merchandise...”. Theterm “exporter or
producer” is expresdy defined in the Satute as

the exporter of the subject merchandise, the producer of the subject
merchandise, or both where appropriate. For purposes of section 773,
the term ‘ exporter or producer’ includes both the exporter of the
subject merchandise and the producer of the same subject merchandise
to the extent necessary to accurately caculate the total amount incurred
and redlized for cogts, expenses, and profitsin connection with
production and sale of that merchandise.

Notwithstanding the fact that the term domestic producers or workers and the term exporter or
producer are separately defined in different provisions of the satute, the term “producer” is contained in

both the provisions governing industry support and the provisions governing EP, CEP, and NV. The

statute, however, does not define the term “producer.”

" Notably, section 771(9)(A) also confers interested party status upon, inter alia, “aforeign
manufacturer, producer, or exporter or the United States importer, of subject merchandise’ but does
not confer digibility upon such entities to file antidumping or countervailing duty petitions.

8 See Sections 772(a) and (b), and 773(1)(B). 19 U.S.C. § 1677a... and § 1677b.

10
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2. The Federal Circuit Decisionin SKFE USA
In SKF USA, the Federd Circuit ruled that:

In the antidumping statute Congress has used the term “foreign like

product” in various sections, and has specificdly defined it in 19 U.S.C.

§1677(16). We therefore presume that Congress intended that the

term have the same meaning in each of the pertinent sections or

subsections of the statute, and we presume that Congress intended that

Commerce, in defining the term, would define it consstently.
263 F.3d at 1382. The Federd Circuit stated that “[w]ithout an explanation sufficient to rebut this
presumption, Commerce cannot give the term ‘foreign like product’ a different definition (at least in the
same proceeding) when making the price determination and in making the constructed vaue
determination. Thisis particularly so because the two provisons are directed to the same caculation,

namely the computation of norma vaue (or its proxy, constructed vaue) of the subject merchandise.”

Id. Citing the Supreme Court decision in Sorenson v. Treasury, 475 U.S. 851 (1986), the Federal

Circuitin SKE USA aso noted that this“normd rule of statutory construction” gpplies with particular
force where Congress has specifically defined the term. 263 F.3d at 1381-82.

In this case, however, the term “producer” is not defined in the Satute. Aswe explain further
below, to fulfill the legidative purpose of the different provisions at issue, the Department must engage in
adifferent examination, and thereby define the term differently depending upon the context.  Unlike the
term “foreign like product,” which is directed to the same computation of normd vaue, the term
“producer” isbeing gpplied in digtinct provisons of the statute and for different purposes, requiring

different examinations by the agency.

11
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However, even under the circumstancesin SKE USA, where the term is expresdy defined and
is directed to the same computation, the Federa Circuit recognized that the agency could rebut the
presumption, and interpret the same term differently provided it provides a reasonable explanation.
KE USA, 263 F.3d at 1382. Indeed, the Federd Circuit has now ruled on theissuein SKE USA,
affirming the Department’ s use of different definitions based upon the agency’ s further explanation on

remand. FAG Kugelfischer Georg Schafer AG, Et Al, and SKF USA, Et Al v. United Sates, 02-

1500, 02-1538, 2003 U.S. App. LEXIS 11607 (June 11, 2003).

3. Discussion of “ Producer” for Purposes of Industry Support

As discussed above, for purposes of industry support, the statute defines the term “domestic
producers or workers’ by referring back to “those interested parties who are eligible to file a petition
under subsection (b)(1) of this section.”® Thus, to have standing to file a petition, or to support or
oppose a petition, the same “interested party”  requirements contained in the statute must be satisfied.

The gtatute, however, does not define the term “ manufacturer” or “producer” of the domestic
like product. Where Congress has not defined aterm or otherwise indicated what criteria Commerce
isto use in determining what congtitutes a“producer,” the agency has been granted broad discretion to

edtablish its own methodology for determining who qudifies as a producer of the domestic like product.

Chevron U.SA., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844 (1984). In

the case of industry support, we believe any definition of such terms as “producer” or “manufacturer”

9 Subsection (b)(1) expresdy refers to an interested party described in subparagraph (C), (D),
(E), (F), or (G) of section 1677(9).

12
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must be informed by the satutory definition of the term “industry” that aso gppearsin the industry
support provisions discussed above.

The legidative higtory pertaining to the definition of the indudtry isingructive. The Statement of
Adminigrative Action accompanying the URAA darifies that:

The definition of domestic industry in Artidle 4 isvirtualy identicad to thet in the 1979

Code and current U.S. law. See S. Rep. No. 249, 96" Cong., 1% Sess. 47, 63 (1979);

H.R. Rep. No. 317, 96" Cong., 1% Sess. 51, 59-60 (1979).
SAA at 811. Inturn, the Senate Report accompanying the 1979 Act that is referred to in the SAA of
the URAA above, States.

The gtanding requirements in section 702(b)(1) for filing a petition implement the

requirements of Article 2(1) of the agreement. The committee intends that they be

adminigtered to provide an opportunity for relief for an adversely affected industry and
to prohihit petitions filed by persons with no gake in the reault of the investigation

S. Rep. No. 249, 96" Cong., 1% Sess. 47 (1979) (emphasis added). For AD, seeid at 63.

In determining who has standing to file petitions, the court in Brother Industries (USA) Inc. v.

United Sates has recognized that “[t]he language in the legidative higtory is broad and unqudified. It
contragts industries suffering adverse effect with those having no stake: the former have sanding; the
latter do not.” 801 F. Supp. 751, 756 (CIT 1992) (citing S. Rep. No. 249, 96" Cong., 1% Sess. 47
(1979))(Brother), aff’d 1 F.3d 1253 (Fed. Cir. 1993). In addressing the same statutory term
“producer,” the court in Brother recognized that “1TA has discretion to utilize any methodology
reasonably suited to fulfilling the satutory gods” Id. at 757.

In exercising its discretion, the Department has adopted the ITC' s six-factor test to determine

13
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whether a company is a producer of the domestic like product. Like the ITC, the Department’s
longstanding practice has been to examine the overdl nature of a company’s manufacturing
operations.’® “At aminimum, afinding that a company is a producer of the domestic like product
requires that a company perform some important or substantid manufacturing operation.” LEU

| ndustry Support Mem., at 7.

The Department adopted and gpplied thistest to fulfill the statutory goal's intended by Congress.
Whether a company is at risk from unfairly traded imports depends on the nature and extent of its
operations in the United States. 1t stands to reason that a company may be injured by unfairly traded
imports whereit isin the business of producing the domestic like product. Thus, the “ stake in the result
of the investigation” that Congress contemplated would judtify thefiling of a petition is not the interest of
an indudtrid user in pursuit of lower priced goods. The legidative history makes clear: the law was
intended to protect from dumped and subsidized imports those U.S. industries that are at risk of injury
due to dumped or subsidized imports!* The Department’s practice, like that of the ITC, therefore,
reasonably recognizes tha “whether a company is a risk depends on the nature and extent of its

operationsin the United States.” Brother 801 F. Supp. a 756 (citing the ITC s six-factor test).

10 See, e.q., Industrial Belts and Components and Parts Thereof, Whether Cured or
Uncured, From Japan; Termination of Circumvention Inquiry of Antidumping Duty Order, 59
Fed. Reg. 23693 (May 6, 1994). In that case, Commerce determined that the U.S. company’ s limited
manufacturing operations were not sufficient to confer domestic producer status upon the company.

11 Citing S. Rep. No. 96-249, 96" Cong., 1% Sess. 63 (1979), the court in Brother has
recognized that “[t]he statute grants petitioner Satusto an indudtry that is at risk of injury dueto
dumped imports” Brother, 801 F. Supp. at 756.

14
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Second, the legidative history indicates Congress' intent that the domestic producersin the
industry would be engaged in the actuad production of the domestic like product. The Senate Report
deates:

The term indudtry is not defined in either the Antidumping Act or in section 303. As
noted in the committee report on the Trade Act of 1974 (S. Rept. 93-1298, pp. 179-
181), in practice, the phrase “an industry in the United States’, as used in both laws,
has been interpreted by the ITC asreferring to dl the domestic producer facilities
engaged in the production of articles like the subsidized or dumped imported articles,
athough a number of investigations have been concerned with the domestic producer
facilities engaged in the production of articles, which while not like the imports
concerned, are nevertheless competitive with the imports in domestic markets. In
either case, the indusiry has generally been considered to be a nationa industry
involving al domestic facilities engaged in the production of the domegtic articles
involved.

S. Rep. No. 249, 96" Cong., 1% Sess. 82 (1979) (emphasis added).
The Senate Report of the 1979 Act further ates that:

Section 771(4) enacts in many respects current I TC practice, and delineates important
concepts with respect to the definition and trestment of the term “industry” as that term
is used in determining whether an indudtry in the United States is materidly injured,
threatened with materid injury, or the establishment of an indudtry is being materidly
retarded. “Industry” generaly means. (1) All the domestic producers who produce
products like the imported articles subject to the investigation, or, if no such product
exigs, the product most smilar in characteristics and in use to the imported article
subject to the investigation . . . .

In examining the impact of imports on the domestic producers comprising the
domestic industry, the ITC should examine the relevant economic factors (such as
profits, productivity, employment, cash flow, capacity utilization, etc.), asthey rdate to
the production of only the like product, if available data permits a reasonably separate
congderation of the factors with respect to production of only the like product.

15
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S. Rep. No. 249, 96" Cong., 1% Sess. 83-84 (1979) (emphasis added). Asis clear from the
legidative higory, for the ITC to make its determination, it must examine data directly relevant to those
companies with domestic facilities actudly engaged in the production of the domestic like product, such
as profits, productivity, employment, and cgpacity utilization “ as they relate to production of only the
like product.” Whilethe ITC stest isnot binding upon the Department, the connection between the
respective determinations cannot be ignored. Companies that have standing to file a petition should
reasonably be those same companies at risk from dumped or subsidized imports. Accordingly, both
agencies seek to identify domestic producers engaged in the actua production of the domestic like
product.? Commerce s test fulfills the legidative purpose of the industry support provisionsin the
datute in that it recognizes that to be at risk from dumped or subsidized imports reasonably requires a
company, a aminimum, to be engaged in some important or substantid manufacturing operation.

By contragt, if the Department were to interpret its tolling regulation as applicable in the industry
support context, and the Department were to apply that regulation in a manner so as to bestow
domestic producer status upon industria users and consumers of the domestic like product, or other
entities that have no stake in the result of the investigation (as the term was intended by Congress), the
industry at risk from unfairly traded imports would be denied the opportunity to obtain rdlief, thereby
defesting the fundamenta purpose of the law.

Other incongruities could aso arise from such an gpplication that would frugtrate the intent of

12 “The definition of domestic industry isimportant to the Commission’ sinjury anaysis and
Commerce sinitiation determination.” SAA at 857.

16
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Congress. For example, by using very different tests, the Department and the ITC could reach
sgnificantly different determinations as to the domestic producersin an industry. Because of the
ggnificant differences in the tests, each agency could potentidly identify different domestic producers,
and therefore different industries. In our view, such anomalous results would be inconsstent with the
intent of Congress because the adversely affected industry would be denied its opportunity for relief.

Another incongruity would arise in the industry support context with respect to domestic
workersif the tolling regulation were to apply. In our view, such an gpplication would deprive domestic
workers of the opportunity to obtain relief under the AD and CVD laws, and thereby defeat a
fundamenta object of the law.

The statutory provisions governing industry support establish that domestic workers are entitled
to file and support petitions for relief from unfairly traded imports, as discussed above® The SAA
accompanying the URAA further clarified that the position of workersis equd to that of firms
producing the domestic like product for purposes of the Department’ s industry support determinations.
The SAA dates:

New sections 702(c)(4)(A) and 732(c)(4)(A) recognize that industry support for a

petition may be expressed by ether management or workers. The Adminigtration

intends that |abor have equa voice with management in supporting or opposing the

initigtion of an investigation. Commerce' s implementing regulations will make dear that
in considering the views of labor, Commerce will count |abor support or opposition as

being equal to the production of the domedtic like product of the firmsin which the
workers are employed.

13 “IW]orkers, as well as companies, may file and support petitions.” Sen. Rep. 412,
103 Cong., 2" Sess., 35 (1994).

17
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SAA at 862.1

We interpret the satute and the accompanying SAA to indicate that Congress intended the
domestic workers to encompass those workers engaged in the actud production of the domestic like
product. Moreover, the legidative history indicates that Congress intended that domestic workers, who
are digible to file petitions, to be those workers employed by the firms engaged in such production.
Thus, the gatute and SAA contemplate that the identification of the domestic producers must involve
the identification of firmswith workers and facilities that produce the domestic like product.

4. Review of the | ndustry Support Determination in the LEU Investigations

In this case, Commerce examined the production operations that were necessary to
manufacture LEU. In determining whether USEC was the domestic producer of LEU, Commerce
examined the nature and extent of USEC' s manufacturing operations, finding that:

USEC performs dl of the processes necessary for enriching converted uranium. In
fact, the Nuclear Regulatory Commission (NRC) requires enrichment facilitiesto be
licensed in order to operate in the United States. The information on the record from
the NRC indicates that USEC' s two gaseous diffuson plants in Paducah, Kentucky
and Portamith, Ohio are the only facilities 